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Embree B. Johnson

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regulations
137. 30- 1.

By order dated 16 Novenber 1962, an Exam ner of the United
States Coast CGuard at Savannah, Georgia revoked Appellant's seaman
docunents upon finding himguilty of m sconduct. The specification
found proved all eges that while serving as an Abl e Seaman on board
the United States SS SOUTHLAND under authority of the docunent
above described, on 23 March 1961, Appellant assaulted another crew
menber with a knife.

Appel l ant was represented by professional counsel at the
hearing and entered a plea of not gquilty to the charge and
speci fication.

The Investigating Oficer introduced in evidence the ora
testimonies of five witnesses and a sworn statenent of a sixth
W t ness.

I n defense, Appellant offered in evidence the oral testinonies
of four wi tnesses and his own testinony.

At the end of the hearing, the Exam ner rendered a witten
decision in which he concluded that the charge and specification
had been proved.

FI NDI NGS OF FACT

ON 23 March 1961, Appellant was serving as an Able Seaman on
board the United States SS SOUTHLAND and acting under authority of
hi s docunent while the ship was in the port of Savannah, Georgi a.

During the afternoon of that day Appellant and another crew
menber by the name of Bogucki becane involved in an argunent on
board ship. This argunment term nated when Bogucki and Appel |l ant
scuffled on the deck. After the fight was stopped by other crew
menbers, both left the vessel and went their separate ways. They



returned shortly before 2000 and net in the crew s nessroom where
they renewed their argunment. Then beth agreed to | eave the vessel
and settle their differences on the deck. 1In leaving the vessel
Bogucki preceded Appellant by approximately five or six feet. Upon

reaching the deck, the nen wal ked sone thirty feet away fromthe
feet of the gangway, and commenced to fight. The Chief Mate and
Wl lians, the gangway wat chman, observed them exchangi ng bl ows for
several mnutes. The Chief Mate called to both nen to step
fighting. They broke apart nonentarily, and then nutually engaged
each other again. The Mate called a second tine and threatened to
call the police unless the fight was stopped, whereupon both nen
stopped fighting and returned to the ship.

During the course of the struggle on the deck Appellant
stabbed and cut Bogucki, who was not arnmed, with a two-Dblade
pocket kni fe (longest blade about two and three-quarter inches). As
a result of this Bogucki was severely injured and required several
surgical operations during three nonths of hospitalization.
Appel  ant was arrested by | ocal police and renoved fromthe vessel.
PRI OR RECORD: Suspended two (2) nonths on twelve (12) nonths
probation from8 January 1951 at San Francisco for refusal to obey
a lawful command to turn to aboard the SS PI ERRE VI CTORY

BASES OF APPEAL

This appeal has been taken form the order inposed by the
Exam ner. Among the nunerous grounds urged by counsel for
Appel | ant are these:

1. Since the Examner used in support of his opinion CGeorgia
State Court decisions, he should have al so applied Georgia crim nal
| aw st andards such as proof beyond a reasonabl e doubt; and under
certain circunstances a person is absolved fromresponsibility by
a GCeorgia statute for stabbing another while acting in
sel f-defense. Appellant contends that he stabbed Bogucki in self
defense and circunstances existed justifying Appellant's action.

2. The next several grounds deal with alleged i npeachnments of
several wtnesses by Appellant, the failure of the Examner to rely
on certain testinony, and error in relying on other testinony.

3. The order of the Examner was too severe under the
circunmstances. O her grounds for reversal, dealing chiefly with
evidentiary matters concerning the affray in the afternoon between
Appel  ant and Bogucki, are not material to the disposition of the
case.

APPEARANCE: Shel by Mrick; Mrick, Mrick and R chardson,
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Savannah, Georgia, on the brief for Appellant.
OPI NI ON

It may be noted from the outset that the suspension and
revocation proceedings against nerchant marine docunents are
remedi al and not penal in nature. They are intended to pronote the
safety of life and property at sea by insuring that |icensed and
certificated persons continue to be qualified to carry out the
duties and responsibilities. 46 CF. R § 137.01-20. It foll ows
that crimnal Ilaw standards are not applicable in these
proceedi ngs. The fact that the Exam ner cited CGeorgi a cases, anong
other authorities, in his decision does not require the application
of that state's crimnal statutes or the crimnal standard of proof
beyond a reasonabl e doubt. The test as to the burden of proof is
contained in the regulations which state that "findings nust be
supported by substantial evidence of a reliable and probative
character". 46 CF.R 8§ 137.20-95(b). See al so Commandant's Appeal
Deci si ons Nos. 1380, 1376, 1346, 104 and 1011

Appel  ant' s ot her assignnents of error deal predomnantly with
the Exam ner's evaluation of evidence. It is well settled that the
matter of credibility and weight to be given to the testinony of
Wi tnesses is within the province of the trier of fact. 88 C J.S.
Trial 88 208(a), 214. See al so Commandant's Appeal Decisions Nos.
1376, 1368, and 1328. It is also true that where the facts in a
case are disputed, and the evidence is such that reasonable nmen may
differ as to the ultimate facts, conclusions and inferences, the
guestion is for the trier of the facts, considering the evidence as
a whole, to decide where the preponderance of the evidence lies.
88 C. J.S. Trial & 209.

A review of the record shows that evidence given by three
W t nesses (Mathiason, WIllians and Dean) corroborates the testinony
gi ven by Bogucki. WMathiason and Dean both testified that Appell ant
and Bogucki voluntarily agreed to settle their differences on the
dock (R 132,120). Both also testified that Bogucki preceded
Appel l ant when they left the crew s nessroom The sworn statenent
of Wllians, which was admtted in evidence with Appellant's
consent, clearly states that Bogucki descended the gangplank
leading to the dock with Appellant five or six feet behind;
Appel | ant paused nonentarily, |ooked up and down the dock, and then
proceeded to engage with Bogucki in a fight (R 20, 21).

Appel l ant, on the other hand, testified that he never agreed
to go on the dock with Bogucki and that the latter lay wait for him
and assaulted him on the dock when Appellant left the ship to
tel ephone his wife. But Appellant al so stated that he saw Bogucki
| eaving the ship about 15 feet ahead of Appellant. He further
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testified that Bogucki "junped on ne, |ocked his armaround ne...he
was pounding on ny face with his left...l got ny knife out and
started fighting to get away him.." (R 101, 102,113). The
Exam ner, concerni ng whet her Appellant agreed to go on the dock to
fight, states that "the testinony of +the three wtnesses
(Mat hiason, WIlIlianms and Dean) in general corroborates and confirns
the pertinent and inportant part of the testinony given by Bogucki,
and | have elected to accept this version of what occurred as being
the nore credible and reliable recounting of the occurrence.
Conversely, | find that the testinony of these three witnesses so
flatly contradicts and refutes the testinony given by Johnson, that
| consider it discredited and incredible". No reason appears from
the record why the Exam ner's determ nation of credibility should
be rejected.

The credible evidence in this case discloses that Appellant
and Bogucki engaged in nutual conbat. The lawis well settled that
if a person voluntarily agrees to participate with another in a
contest or mutual conbat, he can not justify or excuse the killing
of or inflicting great harm on his adversary on the ground of
sel f-defense. Laney v. United States, 294 Fed. 412, 413, (1923),
6 CJ.S. Assault and Battery 8§ 92, 40 C J.S. Homcide § 122. In
view of Appellant's voluntary participation in the fight and the
fact that Bogucki was unarned, Appellant's plea of self-defense
cannot be sustai ned.

Even if this were not a case of nmutual conbat and Bogucki had
assaul ted Appellant w thout provocation, a plea of self-defense
under the facts of this case could not be maintained. The rule is
settled that "in order to constitute a |legal excuse of
justification or justify the use of a dangerous weapon in
protecting one's self, the assault nust be se fierce and so viol ent
that the person assaulted, as a reasonable man, actually believes
it is necessary to use a dangerous weapon to repel the assault
and. ..safeguard his owm life" Lujan v. United States, 209 F. 2d
190, 193 (1953). There is nothing in the record, aside form
Appel lant's own testinony, which would indicate that Appellant
feared for his own safety at the hands of Bogucki. WIllians, the
gangway wat chman, stated Appellant foll owed Bogucki to the dock and
they were swinging at each other for 2 or 3 mnutes. The chief
Mate of the vessel testified that he observed the nmen exchangi ng
blows and called to them to stop fighting; they broke apart
momentarily and then renewed the fight. Two of Appellant's own
W tnesses testified that following the fight they observed
superficial bruises and scratches under one of Appellant's eyes.
Al'l of this evidence tends to discredit Appellant's alleged fear
for his own life and the alleged violent attack by Bogucki on
Appel | ant. It certainly seens reasonable to infer that if
Appel | ant feared Bogucki, he would not have followed himto the
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dock. Therefore, it nmay be stated that there was no excuse or
justification for the use of a dangerous weapon by Appellant. See
generally 6 CJ.S. Assault and Battery supra and 4 Am Jur. Assault
and Battery 8 51. The inescapable conclusion is that the Exam ner
did not err in finding Appellant guilty as charged.

In view of the seriousness of the injuries sustained by
Bogucki, the order of the Exam ner is not deened to be excessive.

The order of the Exam ner dated at Savannah, Georgia, on 16
Novenber 1962, is AFFI RVED



D. MG MORRI SON
Vice Admral, U S. Coast Cuard
Acti ng Commandant

Si gned at Washington, D. C, this 24th day of May 1963.



